The opinion in support of the decision being entered today was
not witten for publication and is not precedent of the Board.
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DECI SI ON ON APPEAL
This is an appeal fromthe examner’s final rejection of
clainms 1-4, which are all of the clainms in the application.
THE | NVENTI ON
Appel I ant cl ains processes for mcrowave heating of a
frozen nmeal in a container, where a food conponent is renoved

fromthe container after a first heating period and prior to a
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second heating period of additional food contents of the

container. Caim4 is illustrative and reads as foll ows:

4. A process for mcrowave heating a pre-packaged, frozen
entree, the pre-packaged frozen entree exhibiting inproved
taste or appearance characteristics after heating, the process
conpri si ng:

provi di ng the pre-packaged frozen entree in a container,
the frozen entree having at |east tw food conponents, each
food conponent being discretely and | oosely frozen;

heati ng the food conponents with m crowave radiation for
a first selected tine interval;

removi ng one of the food conponents fromthe container;
and heating the food conponents that remain in the container
with mcrowave radiation for a second selected tine interval,
wherein each of the food conponents is heated to a sel ected
degree so that each of the food conponents does not experience
a decrease in taste or appearance characteristics that woul d
result from over-heating.?

THE REFERENCES

Bliley 2,768,086 Cct. 23, 1956
Mattson et al. (Mattson) 5,077, 066 Dec. 31, 1991

! By “discretely” appellant nmeans that “the food
conponents are not frozen interm xed in the contai ner but are
frozen as individual units”, and by “loosely” appellant neans
that “the food conponents are not packaged in separate bags or
pouches and are generally unconfined except for the walls and
di vider of the container” (specification, page 3, lines 22-
26) .
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THE REJECTI ON
Clainms 1-4 stand rejected under 35 U.S.C. § 103 as being
unpat ent abl e over Bliley in view of Mttson.

OPI NI ON

We have carefully considered all of the argunents
advanced by appellant and the exam ner and agree with
appel l ant that the aforenentioned rejection is not well
founded. Accordingly, we reverse this rejection

Bliley discloses a process for preparing a precooked
frozen food package where the food includes a starchy food and
a condi nent or sauce (col. 1, lines 15-21). 1In this process,
“the starchy food and the condi ment or sauce portion are
separately prepared and cooked. The sauce portion is then
placed in a hernetically seal abl e package and it is frozen.
After the sauce portion is frozen, the starchy food is
superposed on the frozen sauce so as to fill the package. The
entire package may then be frozen and hernetically seal ed”
(col. 2, lines 13-19).

The exam ner relies upon only the “Background of the

| nvention” section of Mattson (answer, page 7). This section
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di scloses that it was known in the art to separately pouch
each of the main constituents of a frozen neal for separate
m crowave heating of each, and was known that the heating
sequence was conplex in that each constituent requires a
different heating time and/or preparation (col. 2, lines 40-
49) .

The exam ner argues that because Bliley discloses keeping
conponents of a frozen neal separate w thout the use of
pouches, and Mattson discloses different mcrowave heating
times for different pouches of food, it would have been
obvious to one of ordinary skill in the art to use different
m crowave heating tines for conponents of a frozen neal which
are not in pouches by renoving a conponent fromthe neal
before the conpletion of the heating of other conponents
(answer, pages 8-10).

In order for a prima facie case of obviousness to be
established, the teachings fromthe prior art itself nust
appear to have suggested the clainmed subject matter to one of

ordinary skill in the art. See In re Rinehart, 531 F.2d 1048,

1051, 189 USPQ 143, 147 (CCPA 1976). The nere fact that the



Appeal No. 1997-2960
Appl i cation 08/ 368, 897

prior art could be nodified as proposed by the exam ner is not

sufficient to establish a prima facie case of obvi ousness.
See In re Fritch, 972 F.2d 1260, 1266, 23 USP@d 1780, 1783

(Fed. GCir. 1992). The exam ner rnust explain why the prior art
woul d have suggested to one of ordinary skill in the art the
desirability of the nodification. See Fritch, 972 F.2d at
1266, 23 USPQ2d at 1783- 84.

The exam ner has not expl ai ned why the conbi ned teachings
of the applied prior art references would have fairly
suggested, to one of ordinary skill in the art, the
nodi fication proposed by the examner. Bliley desires to cook
for the sane tine period all of two separately frozen portions
of the contents of a hernetically sealed container (col. 3,
lines 70-74). The exam ner has not explained why Mattson’s
teachi ng regardi ng the use of pouches woul d have | ed one of
ordinary skill in the art to renove a portion the contents of
Bliley' s container, which apparently would be the upper,
starch food portion, prior to the conpletion of the heating of
ot her contents of the container, which apparently would be the

| ower, condinment or sauce portion. Also, the exam ner has not
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expl ai ned why Bliley's teaching of separately freezing starchy
food and condi ment or sauce portions would have fairly
suggested, to one of ordinary skill in the art, elimnating
the prior art pouches discussed by Mattson and renovi ng part
of the food fromthe container prior to the conpletion of the
heati ng of the other portion. The notivation relied upon by
the exam ner for nodifying the teachings of the prior art to
arrive at the clainmed invention cones only from appellant’s

di scl osure of his invention in his specification. Thus, the
exam ner used inperm ssi bl e hindsi ght when rejecting the
clains. See WL. CGore & Associates v. Grlock, Inc., 721 F.2d
1540, 1553, 220 USPQ 303, 312-13 (Fed. Gr. 1983), cert.
denied, 469 U S. 851 (1984); In re Rothernel, 276 F.2d 393,
396, 125 USPQ 328, 331 (CCPA 1960). Consequently, the

examner’s rejection is reversed.

DECI SI ON

The rejection of clains 1-4 under 35 U . S.C. § 103 over
Bliley in view of Mattson is reversed.

REVERSED
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